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Heidi K. S. Napolitino

From: Tom McCormick <tommccormick@mac.com>
Sent: Monday, August 1, 2022 5:09 PM
To: Mike Quinn; Brian Bogen; John Brock; Andrew DeDonker; Rajeev Thakur
Cc: Eric Faison; Heidi K. S. Napolitino
Subject: Fwd: Objection to Section C.1. of the ANNEXATION AND DEVELOPMENT AGREEMENT – 

FIRST AMENDMENT

Hello Councilmembers, 
 
Please accept this email as my Public Comment for tonight’s meeting regarding the proposed Upper Bluff Development 
Agreement Amendment. 
 
Section C.1. of the ANNEXATION AND DEVELOPMENT AGREEMENT – FIRST AMENDMENT provides that, "The Parties 
agree that the Preliminary Plat will be reviewed pursuant to the Town’s development regulations in the Town’s 
Municipal Code (“WMC”), as applicable to the Property on July 11, 2016, including the Town’s Environmentally Critical 
Areas ordinance.”  
 
On behalf of the public, I object to using the WMC’s outdated critical areas ordinance. The Preliminary Plat must be 
reviewed pursuant to the Town’s development regulations in the WMC that are in effect on the date that the developer 
submits its application to the Town. 
 
It seems that the amendment to Section C.1 is invalid, as it attempts to insert a vesting date with retroactive effect, 
when no vesting date was set forth in the original development agreement, as required by RCW  36.70B.170(1) and 
(3)(C)(i).  
 

RCW  36.70B.170(1) provides in part that, "A development agreement must set forth the development standards 
and other provisions that shall apply to and govern and vest the development, use, and mitigation of the 
development of the real property for the duration specified in the agreement.” Per RCW  36.70B.170(3)(i), 
the required development standards include a "vesting period for applicable standards.”  

 
Another problem with the original development agreement is that no duration of the agreement is specified, as required 
by RCW  36.70B.170(1). Perhaps recognizing this shortcoming, the proposed amendment would add a termination date 
in Section C.13, when none existed in the original development agreement.  
 
The Town Administrator's Aug. 1, 2022, memorandum to you mentions as background information that, "In March 2020, 
the property owner and the Town entered into a letter agreement that allowed the property owner to pause the EIS and 
obtain a return of the funds deposited to pay for the EIS. The property owner did not [sic] the redeposit of the funds and 
restart the EIS by the end of 2020, as required by the letter agreement. As a result, the Town has the right to cancel the 
[Development] Agreement.” I would argue that the so-called letter agreement has no bearing on the terms of the 
original development agreement, and certainly should not be incorporated into the proposed amendment to Section 
C.1. Without a public hearing, the letter agreement could not have amended the original development agreement. 
Under the terms of the original development agreement, the owner’s request for a refund coupled with the failure to 
complete an EIS effectively terminated the development agreement. Nowhere in the original development agreement 
does it say that the request for a refund coupled with the failure to complete an EIS merely gives the Town the right to 
terminate the development agreement, as opposed to the termination happening automatically upon such events. 
 
I believe that it is unwise for the Council to approve any amendment to the development agreement until the above 
issues are resolved. It seems to me that the original development agreement should be considered terminated, and the 
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appropriate course would be to start fresh with a new development agreement that complies with RCW  36.70B.170(1), 
including its mandate that a "vesting period for applicable standards”  be prescribed, and that there be a "duration 
specified in the agreement.” 
 
Thank you. 
 
Tom McCormick 
 
=== 
 
Begin forwarded message: 
 
From: Tom McCormick <tommccormick@mac.com> 
Subject: Objection to Section C.1. of the ANNEXATION AND DEVELOPMENT AGREEMENT – FIRST 
AMENDMENT 
Date: July 18, 2022 at 3:44:22 PM PDT 
To: Eric Faison <eric@townofwoodway.com> 
Cc: Mike Quinn <mquinn@townofwoodway.com>, BIll Trimm <bill@townofwoodway.com>, "Heidi K. S. 
Napolitino" <Heidi@townofwoodway.com> 
 
Eric, 
 
Section C.1. of the ANNEXATION AND DEVELOPMENT AGREEMENT – FIRST AMENDMENT provides that, "The Parties 
agree that the Preliminary Plat will be reviewed pursuant to the Town’s development regulations in the Town’s 
Municipal Code (“WMC”), as applicable to the Property on July 11, 2016, including the Town’s Environmentally Critical 
Areas ordinance.”  
 
On behalf of the public, I object to using the WMC’s outdated critical areas ordinance. The Preliminary Plat must be 
reviewed pursuant to the Town’s development regulations in the WMC that are in effect on the date that the Developer 
submits its Preliminary Plat application to the Town. Thank you for making this revision. 
 
Please enter this email as a public comment for tonight’s meeting, and distribute it to all Councilmembers. 
 
Thank you. 
 
Tom McCormick 
 

 


